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1905, ch. 778, 33 Stat. L. 811 (U. S. Comp. St. 1916, sec. 6923). English having 
completed his contract but failing to pay certain persons supplying labor and 
materials used in the construction of these buildings, suit was brought on the 
bond in their favor as provided in the Statute, in the United States District 
Court in Arizona. Thereafter the Superior Court for Hartford County, Connect- 
icut, appointed a receiver over the Indemnity Company. The receiver pro- 
ceeded to liquidate the affairs of the Company and, under authority of the 
court of the receivership, defended the Arizona suit in the name of the 
Company and later agreed to a judgment against the Company. Subsequently 
the judgment holders made application to the court of the receivership to inter- 
vene and present their claims, which application was denied, no appeal being 
taken. Thereafter they again made application to the same court, reciting 
the facts more fully and asking that the receiver be ordered to report their 
claims. The receiver objected, contending that the claims were not presented 
within the time limited for presenting claims to the receiver, that the receiver as 
distinguished from the Company was not bound by the Arizona judgment, that 
the court of the receivership need not recognize in any case, and could not thus 
summarily be forced to recognize, a foreign judgment secured subsequent to the 
date of the receiver's appointment, that no matured claim against the Company 
existed at this date and that the denial of the previous application had made the 
question res adjudicate. Held, that the receiver should report the claims as 
allowed, since the actions of the receiver in connection with the Arizona suit, 
done under authority of the court of the receivership, were sufficient to dis- 
pense with formal presentation of the claims to the receiver, and had resulted 
in an adjudication of the amount of the claim made in the proper court specified 
by the Act of Congress and assented to by the court of the receivership ; and 
since the claim was matured though unliquidated at the date of institution of 
the receivership and the question was not made res adjudicate by the denial of 
the previous application. Burford-Burmister Co. v. 2Elna Indemnity Co. (1919, 
Conn.) 105 Atl. 470. 

The .(Etna Indemnity Company was surety on the bond of one Caldwell, 
trustee for the benefit of creditors of a building trust company in Kentucky. 
Caldwell having converted funds of the trust, suit was instituted on the bond 
in a Kentucky court in 1903 against him and the Indemnity Company. Judg- 
ment was rendered in favor of the plaintiff and all parties appealed. Thereafter 
the Superior Court for Hartford County, Connecticut, appointed a receiver 
over the Indemnity Company, and the receiver, under authority of the court of 
the receivership, defended the action on appeal in the name of the Company. 
A new trial was ordered which resulted in a larger judgment in favor of the 
plaintiff. Plaintiff then applied to the court of the receivership, asking that 
the receiver be ordered to report his claim for the full amount thereof as an 
allowed claim. The receiver contended that the claim was contingent when 
the receiver was appointed, that no claim was presented to the receiver within 
the time limited for presenting claims, and that the claim was based upon a 
foreign judgment rendered subsequent to the receiver's appointment. Held, 
that the application should be granted ; the claim being matured though unliqui- 
dated at the date of the receiver's appointment, and the receiver's authorized 
defense of the Kentucky action making unnecessary any other presentation of 
the claim, and making the resulting judgment binding as to the validity and 
amount of the claim. Husbands v. Mtna Indemnity Co. (1919, Conn.) 105 
Atl. 480. 

See Comments, p. 673, supra. 

Receiving Stolen Goods — Obtaining Property Under False Pretenses — 
Statutory Larceny.— F fraudulently induced a broker to loan money on 
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forged stock certificates. The broker turned his check over to his bank, which 
in turn created a deposit credit for F in a New York bank. The accused, 
knowing of the fraud, received money drawn by F from this account, and was 
indicted under the New York statute for receiving stolen goods. Held, that 
the accused was not guilty, as the identity of the property taken from the owner 
had been entirely destroyed. People v. Hanley (1919, App. Div.) 173 N. Y. 
Supp. 692. 

New York, by statute, has made the obtaining of property under false pre- 
tenses, larceny. N. Y. Penal Law, sec. 1290. It seems that only such property 
as is a subject of larceny can be obtained by false pretenses. State v. Klinken- 
berg (1913) 76 Wash. 466, 136 Pac. 692. But the New York statute has 
extended such "property" to cover "any . . . thing in action, evidence of debt 
or contract or article of value of any kind." Sec. 1290, supra. This language 
has been held to cover such instruments as are not merely evidential, like a 
common receipt, but are operative in character. People v. Griffin (1869, N. Y.) 
38 How. Pr. 475; cf. State v. Scanlon (1903) 89 Minn. 244, 94 N. W. 686. So 
a check; and in the instant case the broker was induced to draw and part 
with a check to his bank. This would seem to make out the crime under the 
Alabama law. Clark v. State (1916) 14 Ala. App. 636, 72 So. 291 (person 
fraudulently induced to give a suretyship bond to a third party, which he had 
to pay). But the New York statute has been construed to apply only to instru- 
ments complete before they were "obtained" by the accused; and not to cover 
fraudulently procuring such an instrument to be made and delivered, even to 
oneself. People v. Bernhardt (1913, N. Y.) 179 App. Div. 228, 166 N. Y. Supp. 
502 (deed). Hence, in the principal case F obtained both the bank credit and 
its proceeds without larceny, and held the "legal title" thereof. Like any 
defrauder, he might have been charged by the person defrauded as constructive 
trustee of whatever he had received in exchange for the property obtained by 
fraud. Farwell v. Kloman (1895) 45 Neb. 424, 63 N. W. 798; see American 
Sugar Co. v. Fancher (1895) 145 N. Y. 552, 40 N. E. 206. And statutes have 
made trustees — in New York "trustees of any description" — guilty of larceny 
for intentional conversion. N. Y. Penal Law, sees. 1290, 1302; R. I. Genl. L. 
1909, ch. 345, sec. 16. But whether constructive trustees would be held to fall 
under the language of these sections may well be doubted. If not, the principal 
case is clearly sound; as such an interpretation would be necessary to convict 
of receiving stolen goods, even if the accused had received the identical "trust" 
res — the claim against the bank — instead of its proceeds. 

Specific Performance — Mutuality of Obligation. — L had contracted to 
exchange his land in Illinois for R's land in Canada. L then made a contract 
with K for the sale of the Canada land to be received from R: K to buy on 
certain terms, but to have the power of annulling the contract by defaulting 
and forfeiting $500 liquidated damages. As security to K, L "assigned" his 
contract with R to a stakeholder. This suit was brought by K and the stake- 
holder to compel specific performance (1) of R's contract with L; (2) of L's 
contract with K. Held, that the plaintiffs were not entitled to relief, since as 
to them the contracts were not "mutual in obligations and remedy, and enforce- 
able by either party." Lunt et al. v. Lorscheider et al. (1918, 111.) 121 N. E. 237. 

Equity should grant the plaintiff specific performance of a bilateral contract 
unless, after the defendant's forced performance, the plaintiff's own obligation 
will remain unperformed and is of such a nature that the defendant will still, 
on grounds independent of mutuality, be refused specific performance. See 
Comment (1917) 27 Yale Law Journal, 261. This doctrine covers the almost 
universal rule that a plaintiff, though his own promise is oral, may have specific 
performance if the defendant has signed the memorandum. Western Timber 



